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What a Patent Is and Is Not

A patent is one of the most widely misunderstood instruments in business. It is described as protection, as ownership of an idea, as a guarantee of value, and as a wall that keeps competitors away. It is sometimes a little of each and often none of them, and the difference matters a great deal to anyone deciding whether to file one, rely on one, or worry about someone else’s. This article sets out what a patent actually is, where the convention came from, and, with equal care, what a patent is not. The treatment is general information rather than legal advice. This series broadly assumes filing in the United States and is written from that perspective, with notes on where other jurisdictions differ and a dedicated section below on international patents. It opens the series. Later articles take up the prior art that decides whether an invention can be patented at all, whether a patent functions as a competitive moat, how patents relate to trade secrets, what patents mean for an early-stage founder, and what enforcing one actually requires.


A Brief History of the Patent Bargain

The modern patent is the latest refinement of a bargain roughly five centuries old. The bargain is simple to state. An inventor discloses an invention to the public, and in return the state grants a limited right to exclude others from using it for a period of years. The public gains the knowledge. The inventor gains time. Everything else is administration.

The Venetian Patent Statute of 1474 is commonly cited as the first systematic patent law, with the honest qualification that individual monopoly grants predate it by centuries, so it is better described as the first codification than as the first patent. It granted inventors of new and ingenious devices a limited exclusive term, commonly given as ten years, conditioned on the device being workable and reduced to practice.

The English Statute of Monopolies, commonly dated to 1623, is the usual root of modern patent law in the common-law tradition. It was primarily an instrument for abolishing the crown-granted monopolies that had become a tool of royal revenue and favor, but it carved out an exception for patents on new manufactures, granted to the true and first inventor for a term of fourteen years. The exception, not the prohibition, is what survived into the present.

The United States patent and copyright clause, Article 1, Section 8, Clause 8 of the Constitution, ties the exclusive right explicitly to a public purpose. It empowers Congress to promote the progress of science and useful arts by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries. The purpose clause is doing real work. The right is not granted as a reward in itself. It is granted because the grant is expected to produce disclosure and progress. The Patent Act of 1790 implemented the clause and established the first United States patent system.

International coordination came later and remains incomplete. The Paris Convention for the Protection of Industrial Property of 1883 established that a filing in one member state secures a priority date usable in the others for a limited window, which is why an inventor can file at home first and abroad shortly after without losing the earlier date. The World Intellectual Property Organization and the Agreement on Trade-Related Aspects of Intellectual Property Rights extended a once-local bargain across borders and set minimum standards among member states. What harmonization has not done is create a single worldwide patent. A patent remains a national or regional right, and enforcement remains national. That fact returns in the discussion below.

The throughline across five centuries is that the bargain has held constant while its administration has been refined. Disclosure in exchange for a limited right to exclude is the same deal in Venice in 1474 and in a patent office today.



The Bargain in Its Modern Form

In its present form the bargain has four moving parts. The invention must be new, meaning it was not already available to the public. It must be non-obvious, meaning it is not a trivial step from what was already known to a person of ordinary skill in the field. It must be useful, or in some jurisdictions industrially applicable. And it must be disclosed fully enough that a skilled person could reproduce it from the patent document alone.

The first two requirements, novelty and non-obviousness, are both measured against the prior art, the body of what was already known, which is consequential enough to have its own article in this series.

The fourth requirement is the one people forget. A patent is a teaching document. The price of the exclusive right is that the inventor must explain the invention in public, in enough detail to enable it. An inventor who wants to keep a method secret and also hold a patent on it wants two incompatible things. The later article on patents and trade secrets takes up that tension directly.



What Can and Cannot Be Patented

Not everything is eligible for a patent, and the line is narrower than many expect. United States law admits four categories of patentable subject matter, namely a process, a machine, a manufacture, and a composition of matter. Outside those categories nothing is eligible.

Within them, the courts have carved out three judicial exceptions. Laws of nature, natural phenomena, and abstract ideas cannot be patented, on the reasoning that they are the basic tools of inquiry and must remain free for everyone.

The boundary is policed through a two-step test from the Supreme Court decisions in Mayo and Alice. A claim is first examined for whether it is directed to one of the excluded categories. If it is, the claim is eligible only if it adds significantly more, namely an inventive application rather than the bare idea. This boundary matters most in software, business methods, and biotechnology, where the line between an abstract idea and a patentable application is contested and shifts with the case law. An inventor who assumes that any new method is patentable, and a founder who assumes that a software concept is automatically protectable, are both likely to be surprised.



A Right to Exclude, Not a Right to Practice

The single most consequential misunderstanding is the belief that a patent gives its holder the right to make, use, and sell the invention. It does not. A patent confers a right to exclude others. It does not confer a right to practice the invention oneself.

The distinction is not academic. A later inventor can hold a valid patent on an improvement and still be unable to build the improvement, because building it would infringe an earlier, broader patent held by someone else. Both patents are valid. Each holder can exclude the other. Neither necessarily has freedom to act. The separate question of whether a product can be made and sold without infringing the patents of others is called freedom to operate, and it is assessed independently of whether one holds patents of one’s own. Holding a patent is not a defense against infringing someone else’s.



The Kinds of Patent

Most strategic discussion concerns the utility patent, which covers how something works, namely a process, a machine, a manufacture, or a composition of matter. When this series refers to a patent without qualification, it means a utility patent.

A design patent protects the ornamental appearance of an article rather than its function, and runs for a shorter term. A plant patent, in the United States, protects a distinct and new variety of asexually reproduced plant. Other jurisdictions divide the territory differently, and several offer a utility model, sometimes called a petty patent, which grants a shorter and more easily obtained right with a lower inventive threshold. The United States does not offer a utility model.



Provisional and Non-Provisional

In the United States an inventor may begin with a provisional application. A provisional is not examined, is never published, and never becomes a patent by itself. It does one thing. It establishes a priority date and starts a twelve-month clock. Within that twelve months the inventor must file a non-provisional application that claims the benefit of the provisional, or the priority date is lost. The phrase patent pending means an application is on file. It confers no enforceable right. It is a notice, not a weapon.

The priority date carries unusual weight because the United States is a first-inventor-to-file system. Since the America Invents Act took effect on the sixteenth of March 2013, the patent goes to the first inventor to file, not to the first to invent. The practical consequence is that filing early matters, and the provisional exists in part to secure an early date cheaply.

The non-provisional application is the one that is examined. An examiner at the patent office compares the claims against the prior art, issues objections and rejections, and the applicant amends and argues in a back-and-forth called prosecution. A non-provisional application is also, by default, published eighteen months after its earliest filing date, whether or not it has been granted by then. An applicant who files only in the United States and certifies no foreign filing may request non-publication, but publication is the default, and it is the disclosure half of the bargain arriving on schedule. If the claims survive examination, the patent is granted. Many applications never reach grant, and many that do emerge with claims much narrower than the inventor first sought.



The Anatomy of a Patent

A patent document has three parts, and only one of them defines the legal right.

The specification is the written description of the invention. It must enable a skilled person to make and use the invention, and it must set forth the best mode the inventor knew at the time of filing. Since the America Invents Act, a failure to disclose the best mode is no longer a basis for invalidating a granted patent, though the requirement nominally remains.

The drawings illustrate the invention where illustration helps.

The claims are the legal heart of the document. A claim is a single sentence that defines, in precise language, the boundary of what the patent excludes. The specification can describe a great deal, but only what the claims capture is protected. Reading a patent for its scope means reading its claims, not its title and not its abstract. A patent with an impressive specification and narrow claims protects very little.



Inventorship and Ownership

A patent names inventors, and inventorship is a legal determination based on who contributed to the conception of the claimed invention, not on who funded the work or who managed the project. Naming inventorship incorrectly is not a formality. It can imperil the patent.

Ownership is a separate matter from inventorship. An invention is owned initially by its inventors, but inventors very commonly assign their rights to an employer or a company, either through a specific assignment or under an employment agreement signed in advance. The result is that the entity, not the individual, holds and enforces the patent. A founder should know which agreements assign what, because an unassigned co-inventor holds rights that can complicate financing, licensing, and enforcement years later.



The Timeline and the Term

A utility patent’s term runs for twenty years from the earliest non-provisional filing date, not from the grant date. Because examination can take years, the enforceable life after grant is often considerably less than twenty years. The clock is set at filing and does not pause for the office to do its work.

Granted patents do not stay alive for free. In the United States, a utility patent requires maintenance fees at three and a half, seven and a half, and eleven and a half years after grant, and the patent lapses if they are not paid. Design and plant patents, by contrast, do not require maintenance fees. Other jurisdictions charge annual renewal fees. A patent is therefore a recurring obligation, not a one-time purchase.



The Costs

Costs vary widely by technology, jurisdiction, and counsel, so the figures below are rough orders of magnitude rather than quotes. A provisional application filed by the inventor without help can cost only the office filing fee, a few hundred dollars. A non-provisional application prepared and prosecuted by a patent attorney commonly runs into the low tens of thousands of dollars from filing through grant, and complex fields cost more. Maintenance fees over the life of the patent add several thousand more. Protection in multiple countries multiplies the cost per jurisdiction, because there is no single worldwide patent to buy. The Patent Cooperation Treaty provides a unified international filing procedure that preserves the option to enter many countries, but it defers cost rather than removing it, and each national entry is paid separately.

The cost structure has a strategic consequence that the founder-focused article develops. A patent is affordable to file and expensive to pursue fully, and most expensive of all to enforce.



International Patents

A patent is territorial. It grants rights only in the country or region that issued it, and an invention patented in one country may be freely used in a country where it was not patented. There is no single worldwide patent. An inventor who wants protection in several countries must obtain a patent in each and pay for each separately.

Three mechanisms ease the international process without changing that fundamental fact. The Paris Convention priority right lets an inventor who files in one member country file in the others within twelve months while keeping the original filing date, so a first filing at home does not forfeit the date abroad. The Patent Cooperation Treaty provides a single international application that preserves the option to enter many countries, followed by a national phase in which the applicant pays to pursue the patent in each chosen country. The Patent Cooperation Treaty is a filing procedure, not a patent, and no patent issues from it directly. Regional systems consolidate examination further. The European Patent Convention, administered by the European Patent Office, allows a single examination that can be validated as national patents across its member states, and other regions operate similar offices.

The practical consequence is that international protection is expensive and is chosen deliberately, country by country, against the value of each market. The later founder article returns to this tradeoff.



What a Patent Is Not

It is useful to collect the negatives in one place, because each is a common and costly assumption.

A patent is not a product. It is a right concerning an invention, and an invention is not a business.

A patent is not a guarantee of value. Most patents are never licensed, never asserted, and never earn back their cost.

A patent is not self-enforcing. The state grants the right but does not police it. Enforcement is the holder’s burden, through litigation the holder funds. The enforcement article treats this at length.

A patent is not a trade secret. The two are opposite strategies. One discloses to exclude. The other conceals to protect.

A patent is not available for everything. An abstract idea, a law of nature, and a natural phenomenon fall outside what may be patented, as the section on eligibility explained.

A patent is not worldwide. It is territorial, and an invention patented in one country is free to use in a country where it was not patented.

A patent is not a right to practice, as the earlier section explained, and it is not a shield against infringing the patents of others.

A patent is also not the only, or even the usual, source of durable competitive advantage. That claim belongs to the related series, and specifically to its closing article on what it takes to succeed and where moats come from.



Epistemic State

The reader is owed a note on which claims here are settled and which are not.

The historical milestones, the structure of a patent document, the meaning of the provisional and non-provisional, the first-inventor-to-file rule and its 2013 effective date, the eighteen-month publication default, the twenty-year term and the maintenance schedule, the four categories of eligible subject matter, and the right-to-exclude principle are settled matters of law and procedure. They should hold against independent verification. The one softened historical claim is the ten-year term of the Venetian statute, which the sources consulted did not confirm precisely, and the description of that statute as the first codification rather than the first patent.

The cost figures are rough and variable, and a reader should treat them as orders of magnitude rather than as estimates for a particular case. Subject-matter eligibility, particularly for software and business methods, is an unsettled and shifting area of case law, and the two-step test is described here at the level of principle rather than of application.

The strategic observations, namely that most patents do not earn their cost and that a patent is rarely the real moat, are inferences from the general record and are developed in the later articles. A reader with direct experience in a particular industry will have evidence this article cannot incorporate.

Throughout, this is general information. It is United States centric, other jurisdictions differ in specifics, and it is not legal advice. A decision that turns on these points warrants a qualified patent attorney.



Out of Scope

This article maps what a patent is. Several adjacent topics are deferred, and are flagged here so the reader knows what is missing.

The mechanics of enforcement, namely how an infringement suit proceeds and what it costs, are left to the enforcement article.

The valuation of a patent, and the question of whether it functions as a moat, are left to the moat article and the founder article.

The full comparison with keeping a method secret is left to its own article.

The detailed per-country national-phase procedure of international filing is out of scope, beyond the overview in the international patents section above. The shifting case law of software and business-method eligibility is noted but not developed here, beyond the principle stated above. The one-year grace period for an inventor’s own pre-filing disclosure belongs with the prior art, and is treated in its article.



Conclusion

A patent is a time-limited right to exclude others, granted by a state in exchange for public disclosure, defined in its scope by its claims, territorial in its reach, recurring in its cost, and not self-enforcing.

It is frequently mistaken for protection, for ownership of an idea, for a guarantee of value, and for a competitive moat. By default it is none of these. It is a specific legal instrument with a specific and limited function, and it is most useful to a person who understands both what it does and what it does not do.

The articles that follow build on this foundation, asking in turn what the prior art is and why it governs patentability, whether a patent is a moat, how it compares to keeping a secret, what it means for a founder, and what enforcing it actually requires.
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